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DISTRICT TITLE INSURANCE COMPANY, 


Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from three orders of Judge Matthew F. McGuire, 
Associate Judge of the United States District Court for the District of 
Columbia, granting summary judgment and dismissing plaintiffs' com- 
plaint for Damages for Fraud, Negligence, Failure to Faithfully Dis- 
charge a Fiduciary Duty; for Rescission of Contract; ‘tor Punitive 
Damages. 
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The Court below had jurisdiction by virtue of 28 U.S.C. Section 
1331, and 11 D. C. Code Section 306. 


This Court has jurisdiction upon appeal to review the judgment 
below under 28 U.S.C. Section 1291. 


STATEMENT OF THE CASE 


In February and March of 1953, the Plaintiffs were approached 
by the Defendants Basiliko, large owners of property in the District of 
Columbia, and by Defendants Dixon, who were Defendants Basiliko's 
real estate agents, and Defendant Donaldson, an employee of Defend- 
ants Dixon, all of whom urged Plaintiffs to purchase from Defendants 
Basiliko certain properties in the District of Columbia, known as the 
Hermitage Property and the Portland Building. 


Based on representations made by Defendants Basiliko, Dixon, 
and Donaldson to Plaintiffs and Plaintiffs' agent, a contract was made 
in March of 1953 whereby Plaintiffs were to purchase the Hermitage 
Property from Defendants Basiliko, with settlement held at the offices 
of Defendant District Title Insurance Company on April 2, 1953, and on 
April 3, 1953 a contract was made whereby Plaintiffs were to purchase 
the remaining parcel, the Portland Building, with settlement held at 
the offices of Defendant District Title Insurance Company on April 7, 
1957. 


At both settlements, Plaintiff paid in the necessary funds, deeded 
trade-in property, and assumed and executed trusts, as were necessary 
to complete settlement. Thereafter, Plaintiffs took possession of the 
property and undertook to operate same as office buildings. In January 


of 1954, Plaintiff became aware of the failure of the property to pro- 
duce the profits which had been represented to them by Defendants 
Basiliko, Dixon, and Donaldson. 


In April of 1954 foreclosure became so imminent that Defendants 
Basiliko were allowed to reacquire title and possession of the Portland 
Property. 
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Subsequent search and inquiry disclosed to Plaintiffs that Defend- 


ants Basiliko, Dixon, and Donaldson had misrepresented to Plaintiffs 
and Plaintiffs’ agent: 


(a) That Defendants Basiliko owned the Hermitage and Port- 
land Properties at the time of offer of sale, when in fact they did 
not; 


(b) That the income of the Portland Property was substan- 
tially higher than it in fact was; 


(c) That the operating expenses of the Portland Property 
were substantially lower than they in fact were; and 


(d) That a valid second trust in the amount of $70,500.00 
existed on the Portland Property at the time of offer of sale, 
when in fact it did not. 


On July 15, 1954, Plaintiffs learned that Defendants Basiliko's 
agents, Defendants Dixon and Donaldson, had promised and later paid 
to Plaintiffs' agent a $4,000.00 secret commission to induce him to 
influence Plaintiffs to purchase the said property. 


In 1956, Plaintiffs learned that Defendant District Title Insurance 
Company and its employee, Defendant Sinclitico, had furthered the 
fraud of Defendants Basiliko, Dixon, and Donaldson, in violation of 
their fiduciary duty to Plaintiffs, in that they: 


(a) Concealed from Plaintiffs the fraud of Defendants 
Basiliko, Dixon, and Donaldson; 


(b) Concealed from Plaintiffs the true condition of the title 
to the property at the time of settlement; 


(c) Concealed from Plaintiffs at the April 2, 1953, Hermit- 
age settlement that Defendants Basiliko were deeding property 
which they in fact did not own, and to which they did not obtain 
title until April 3, 1953; 


CL a aa a a a ae 


4 


(d) Used Plaintiffs’ funds and credits to enable Defendants 
Basiliko to acquire both the Hermitage and the Portland Proper- 
ties on April 3, 1953; 


(e) Concealed from Plaintiffs that the second trust on the 
Portland Property, which Defendants Basiliko had represented 
to have existed for some time, was not obtained by Defendants 
Basiliko until April 3, 1957, and then in a different amount and 
only with the security of not only the Portland Property itself, 
but also other valuable property owned by Defendants Basiliko in 
the District of Columbia; and 


(f) Withheld recording the documents of both the Hermitage 
Sale (April 2, 1953) and the Portland Sale (April 7, 1953, as well 
as the Basiliko purchase of both the Hermitage and Portland 
Properties (April 3, 1953) until April 10, 1953, adjusting all 
settlement sheets to keep the land records of the District of 
Columbia from disclosing that Defendants Basiliko had contracted 
to sell, and had deeded, property before they had obtained title. 


As a result of the individual and joint fraudulent acts of the 
Defendants, Plaintiffs have suffered direct losses in the amount of 
$164,000.00. 


SUMMARY OF ARGUMENT 


The essential elements for the application of res judicata are not 
present in this cause, based on a previous action, Civil Action No. 
1856-54. Lacking are identical issues, identical parties, and identical 
subject matter. Defendants should be estopped to allege that privity 
existed between the Plaintiff of Civil Action No. 1856-54 and the Plain- 
tiffs in this cause. 


Based on the pleadings herein, many genuine issues of material 


fact exist, which can be determined only by a full and complete trial. 
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In cases of fraud, the Statute of Limitations runs from the time 
when the fraud is discovered or should have been discovered. The 
equitable defenses of laches and estoppel are not available to these 
Defendants, whose inequitable conduct perpetrated and perpetuated 
fraud. 


ARGUMENT 


Defendants, in support of their Motions for Summary Judgment 
in the Court below, set out as grounds the lack of any genuine issue of 
material fact; laches, estoppel, and the statute of limitations; and res 
judicata. 


While the judge below did not render a written opinion in support 
of his granting of the motions, the tenor of both the argument of Defend- 
ants' counsel and the questioning by the trial judge at the hearing before 
him strongly intimated that the rationale of the dismissal was res 
judicata. In view of the absence of any written opinion, we can at best, 
therefore, accent that the cause of action set out in Plaintiffs' complaint 


is not subject to res judicata. 


1. The Criteria for Res Judicata are not Present 


Defendants’ reliance on the theory of res judicata is their referral 
to Civil Action No. 1856-54, Max Tendler v. Nick Basiliko, Helen Basil- 
iko, District Title Insurance Company, James L. Dixon, Jeane Dixon, 
Robert W. Kidwell, and Thornton W. Owen -- a suit originated by 
Plaintiffs' former agent against some of the Defendants herein, alleging 
misrepresentations and seeking to enjoin a foreclosure, and a suit 


compromised as between the parties. 


The concept of res judicata is founded upon a previous judicial 
determination of identical issues, involving identical parties, and 


identical subject matter. Hartford Accident & Indemnity Co. v. Jasper, 
114 F. (2d) 266 (C.A. 9, 1944). 
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As stated by theCourt in Hyman v. Regenstein, 222 F. (2d) 545, 

(C.A. 5, 1955): 
"In order to make a matter res judicata, there 
must be a concurrence of four conditions, namely: 
(1) identity in the thing sued for; (2) identity of the 
cause of action; (3) identity of persons, and of 
parties to the action; (4) identity of the quality in 
the persons for or against whom the claim is made." 

Civil Action No. 1856-54 was never judicially determined on the 
merits; rather, it was settled and compromised as between the parties. 
That the Plaintiff in that case ever had a cause of action is extremely 
doubtful. 


Identical issues are not present in the two actions. The primary 
issue in this cause is fraud and collusion of agent and third party, which 
was not the issue in Civil Action No. 1856-54, and in no way involved 
in that cause. For application of the principle of res judicata, the pre- 
cise point must have been involved and determined. Syms v. McRitchie, 
187 F. (2d) 915, (C.A. 5, 1951). 


The parties are not identical. In Civil Action No. 1856-54, J 
District Title Insurance Company was dismissed without prejudice as | 
| 

| 


a party. Lawrence A. Sinclitico and Cragin Donaldson were not parties 
to the action. And more importantly, the Plaintiffs in the present case 
were not parties of record in Civil Action No. 1856-54. w 


The subject matter is not identical. Involved in Civil Action 


No. 1856-54 was the Portland Building. Involved in this action are the $ 
Portland and the Hermitage Properties and a fraudulent scheme of far - 
greater proportion than merely misrepresentation as to quality of value. - 

Defendants’ reliance on the theory of res judicata is on the pre- % 
mise that there is privity between the Plaintiff of Civil Action No. 1856- a 
54 and the Plaintiffs in this case. In fact and in law, there is no privity. F 

Privity denotes a unanimity of purpose and an identity of informa- a 


tion and position. The relationship of principal and agent does not of ‘7 


yf 


itself bring them into privity, Freeman on Judgments, 5th Ed. 469, 
and agents and principals do not, as such, have any mutual or succes- 
sive relationship to rights of property. Warner v. Comstock, 22 N.W. 
64, 55 Mich. 615, (1885). 


Where the third party has colluded with the agent, as in the pre- 
sent case, to the detriment of the principal, a relationship of privity 
would seem to be more applicable to the agent and the third party. 
Plaintiffs cannot be charged with information had by the agent, when 
the agent was acting in his own behalf in concert and collusion with 
third parties who now assert that they should be relieved of liability 


for their co!!usion by a relationship that they destroyed. 


2. Genuine Issues of Material Fact Remain to be 
Determined. 

In determining whether a genuine issue of material fact exists, 
the court makes but one determination -- whether there is an issue to 
be tried. Miller v. Miller, 74 App. D.C. 216, 122 F. (2d) 209 (1941). 
There must be a clear and indisputable showing based upon the plead- 
ings and evidence on file that no genuine issue as to any material fact 
remains for determination on the trial. American Insurance Company 
v. Gentile, 109 F. (2d) 732, (C.A. 5, 1940), (cert. denied, 310 U.S. 633). 


Plaintiffs in their complaint have alleged misrepresentations by 
certain of the Defendants to their agent which were calculated to induce 
the Plaintiff to purchase the property in question; alleged misrepresen- 
tations by certain of the Defendants directly to the Plaintiffs concerning 
the property in question; alleged that certain of the Defendants corrupted 
their agent; and alleged that certain of the Defendants misappropriated 
their funds and breached their fiduciary duty to Plaintiffs. 


These allegations must be taken at their face value and accepted 


as true for purposes of the motion, Miller v. Miller, supra. 


Each of these allegations constitutes a genuine issue of material 
fact yet to be determined. 
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3. Application of Laches, Estoppel, and the Statute 
of Limitations is Inequitable. 

It is well settled that the Statute of Limitations in cases of fraud 
ordinarily runs from the time when the fraud is discovered or should 
have been discovered. Wiren v. Paramount Pictures, 92 App. D.C. 
347, 206 F. (2d) 465, (1953); Johnson v. Taylor, 73 F. Supp. 537, 
(U.S.D.C., D.C. , 1947); 54 Corpus Juris Sec. 183, et seq. 


Defendants ask that alleged knowledge of an agent be imputed to 
the Plaintiffs in this action. The underlying reason for the general 
rule which imputes an agents' knowledge to the principal is that an 
innocent third party may properly presume the agent will perform his 
duty and report all facts which affect the principal's interest. The rule 
is intended to protect those who exercise good faith and not as a shield 
for unfair dealing. Mutual Life Insurance Company v. Hilton Green, 
202 F. 113, (C.A. 5, 1916), (affirmed, 241 U.S. 614, citing the Dis- 
tilled Spirits Case, 11 Wall. 356, 367); American Surety Co. v. Pauly, 
72 F. 470 (C.A. 2, 1896), (affirmed 170 U.S. 133). 


There are no innocent third parties in this case. The Defendants 
Basiliko, Dixon, and Donaldson are alleged to have made material 
misrepresentations to Plaintiffs and to have corrupted the agent of 
Plaintiffs. The Defendants District Title Insurance Company and 
Sinclitico are alleged to have breached a fiduciary duty, a relation of 
confidence, to Plaintiffs, and by their action of concealment and affirm- 
ative acts of commission, to have actively participated in, and become 
parties to, the fraud of the other Defendants. 


Those who have been guilty of inequitable conduct should not be 
allowed to set up equitable defenses, the essence of which they them- 


selves have corrupted. 
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CONCLUSION 
- The order of the judge in the Court below dismissing the complaint 
» should be reversed and the case remanded to the District Court for trial. 


Respectfully submitted, 


ELIZABETH GUHRING 
821 Fifteenth Street, N.W. 


> Washington 5, D. C. 

- Attorney for Appellants 
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APPELLANTS’ Axsf*aNDIX 


[Filed January 23, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


T.V. T. CORPORATION, 

A corporation, 
1019 Connecticut Avenue, N. W., 
Washington, D. C., 
JACK TENDLER, Civil Action No. 4476-56 
2800 Quebec Street, N. W., 
Washington, D. C., and 


GABRIEL VILLENEUVE, 
1019 Connecticut Avenue, N. W., 
Washington, D. C., 


Plaintiffs 
Vv. 


NICK BASILIKO, 
1025 Vermont Avenue, N.W., 
Washington, D. C., 


HELEN BASILIKO, 
4215 - 37th Street, N. W., 
Washington, D. C., 


JAMES L. DIXON and JEANE DIXON, 
a partnership, trading as 

James L. Dixon & Company 

1022 Seventeenth Street, N. W. 
Washington, D. C., 


CRAGIN DONALDSON, 
1022 Seventeenth Street, N. W., 
Washington, D. C., 


LAWRENCE A. SINCLITICO, 
1413 Eye Street, N. W., 
Washington, D. C., and 


DISTRICT TITLE INSURANCE COM- 
PANY, A Corporation 

1413 Eye Street, N.W., 

Washington, D. C. 
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Defendants 
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AMENDED COMPLAINT FOR DAMAGES FOR FRAUD, - 
NEGLIGENCE, FAILURE TO FAITHFULLY DISCHARGE : 
A FIDUCIARY DUTY; FOR RESCISSION OF CONTRACT; 
FOR PUNITIVE DAMAGES. ’ 
<< 
1. This Court has jurisdiction over this cause in that the amount < 
in controversy exceeds Three Thousand Dollars, exclusive of court P 


costs and interest. 

Plaintiff T. V. T. Corporation (hereinafter referred to as TVT) 
is a corporation organized and existing under the laws of the State of 
Delaware, and authorized and qualified to do business in the District 
of Columbia. 

Plaintiff JACK TENDLER is a citizen of the United States and a 
resident of the District of Columbia. 

Plaintiff GABRIEL VILLENEUVE (hereinafter referred to as 
VILLENEUVE) is a citizen of the United States and a resident of the 
District of Columbia. 

Defendants NICK BASILIKO and HELEN BASILIKO (hereinafter 
referred to as BASILIKO) are citizens of the United States and residents 
of the District of Columbia. 

Defendants JAMES L. DIXON and JEANE DIXON (hereinafter 
referred to as DIXON) are citizens of the United States, residents of 
the District of Columbia, and comprise a partnership trading as James 
L. Dixon & Company with offices in the District of Columbia. 

Defendant CRAGIN DONALDSON (hereinafter referred to as 
DONALDSON) is a citizen of the United States and a resident of the 
District of Columbia. 

Defendant LAWRENCE A. SINCLITICO (hereinafter referred to as 
SINCLITICO) is a citizen of the United States and a resident of the 
Commonwealth of Virginia. 

Defendant DISTRICT TITLE INSURANCE COMPANY (hereinafter 
referred to as DISTRICT TITLE) is a corporation organized and exist- 
ing under the laws of the District of Columbia. 
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COUNT ONE 

On information and belief, Plaintiffs allege as follows: 

2. During the months of February and March, 1953, Defendants 
BASILIKO, personally and through their agents, DONALDSON and 
DIXON, made the following malicious material misrepresentations to 
Plaintiffs in reference to Lots 803, 804, 805, and 811, in Square 215, 
in the District of Columbia, hereinafter known as the Hermitage and 
Portland Properties; that Defendants BASILIKO owned the properties 
when in fact they did not; that comparable property in the area sold 





for prices comparable to those sought of Plaintiffs by Defendants 
BASILIKO, DONALDSON, and DIXON when in fact it did not; that the 
income from the Portland Property was $48, 546.51 annually, when in 
fact it was substantially lower; that the operating expenses of the 
Portland Property were $29, 963.49 annually, when in fact they were 

substantially higher; that there was a valid existing second trust 
on the Portland Property in the amount of $70, 500.00, when in fact 
such a trust did not exist. 

3. Defendants BASILIKO's agents, DIXON and DONALDSCN, 
promised and later paid to Plaintiffs' agent, Max Tendler, a $4, 000.00 
secret commission to induce him to influence Plaintiffs to purchase the 
said property. 

4. Defendants DISTRICT TITLE and SINCLITICO maliciously 
misrepresented to Plaintiffs the true condition of the title to the afore- 
said property, by concealing the fact that the Defendants BASILIKO did 
not own the property, by concealing the fact that the second trust on the 
Portland Property was secured not only by the said Portland Property 
but also by a second piece of valuable real property owned by Defendants 
BASILIKO. 

9. Defendants DISTRICT TITLE and SINCLITICO held three 
settlements in connection with the above transactions: On April 2, 1953, 
a settlement which purported to transfer the said Hermitage Property 
by deed from Defendants BASILIKO and TVT; on April 3, 1953, a settle- 
ment which purported to transfer to Defendants BASILIKO from one 
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Karrick both the Hermitage and Portland Properties; and on April 7, 
1953, a settlement which purported to transfer to Plaintiffs herein from 
Defendants BASILIKO the said Portland Property. Relying upon the 
faith and trust they had reposed in, and paid for to Defendant DISTRICT 
TITLE, Plaintiffs at the Hermitage settlement and Portland settle- 
ment paid the necessary funds, deeded trade-in property, assumed and 
executed trusts, as was necessary to complete settlement, without the 
knowledge that Defendants DISTRICT TITLE and SINCLITICO had 
concealed the material facts of the transaction, had credited Plaintiffs’ 
consideration to Defendants BASILIKO's purchase of both properties, 
and had withheld the recording of the documents of both the Hermitage 
and the Portland sales until April 10, 1953, adjusting all settlement 
sheets to keep the land records of the District of Columbia from show- 
ing that Defendants BASILIKO had contracted to sell, and had deeded, 

property before they had obtained title. 

6. Thereafter, Plaintiffs took possession of the property and 
undertook to operate same. In January, 1954, Plaintiffs became aware 
of the failure of the business to produce the profits as had been represen- 
ted to them by Defendants BASILIKO, DIXON, and DONALDSON. Sub- 
sequent search and inquiry disclosed the misrepresentations made by 
these Defendants. The conduct of Defendants DISTRICT TITLE and 
SINCLITICO, and the further misrepresentations, concealments, and 
actions of Defendants BASILIKO, DIXON, and DONALDSON did not 
come to the attention of the Plaintiffs until the spring of 1956. The pay- 
ment of the $4, 000.00 secret commission to plaintiffs' agent did not 
come to their attention until July 15, 1954. 

‘4. The misrepresentations, concealments, and action of Defen- 
dants BASILIKO, DIXON, and DONALDSON, as set out hereinbefore, 
were false and malicious, and were made with the intention that the 
plaintiffs should rely on them to their detriment and damage, and they 
were calculated to induce the plaintiffs to purchase the said property, 
and they were material in the inducement to purchase the said property, 


and the plaintiffs did rely on the said malicious misrepresentations, 
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and they were induced by the said malicious misrepresentations to 
purchase the said property to their detriment and damage. These 
defendants were maliciously and knowingly aided by Defendants DISTRICT 
TITLE and SINCLITICO, in whom Plaintiffs reposed special trust and 
confidence, by the acts of the said Defendants DISTRICT TITLE and 
SINC LLITICO in concealing the fraud of Defendants BASILIKO, DIXON, 
and DONALDSON, in failing to disclose the true condition of the title 
to the property at the time of settlement, in failing to record the papers 
until the money of Plaintiffs had been used to acquire the property for 
Defendants BASILIKO, in failing to disclose the fact that the second trust 
on the Portland Property was secured by property other than the Portland, 

in paying over to Defendants BASILIKO's credit the funds paid by 
Plaintiffs in the first settlement before recording the deeds to the Her- 
mitage Property. These acts of concealment and the affirmative acts 
of Defendants DISTRICT TITLE and SINCLITICO constituted a complete 
breach of their fiduciary relationship to Plaintiffs, and effectively de- 
prived Plaintiffs of their first opportunity to discover the fraud of Defen- 
dants BASILIKO, DIXON, and DONALDSON. 

8. The malicious misrepresentations, concealments, and actions 
of all these defendants resulted in damage to Plaintiffs in the sum of 
$164, 000. 00. 

WHEREFORE, Plaintiffs pray judgment against NICK BASILIKO, 
HELEN BASILIKO, JAMES L. DIXON,and JEANE DIZON, CRAGIN 
DONALDSON, LAWRENCE A. SINCLITICO, and DISTRICT TITLE 
INSURANCE COMPANY, jointly and severally, in the sum of $164, 000. 00; 
and that the Court rescind all contracts herein involved between the parties; 
costs to the defendants, 

or in the alternative, that the Court maintain the position of the 
parties at the time of the filing of this suit, and award judgment to 


plaintiffs against the aforementioned defendants, jointly and severally, 
in the sum of $135, 000.00; costs to the defendants. 
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COUNT TWO 

1. Paragraphs 2 through 8, inclusive, are incorporated herein 
by reference. 

2. The misrepresentations, concealments, and actions of all 
the defendants herein were malicious and wilful. 

WHEREFORE, Plaintiffs pray judgment as punitive damages 
against NICK BASILIKO, HELEN BASILIKO, JAMES L. DIXON and 
JEANE DIXON, CRAGIN DONALDSON, LAWRENCE A. SINCLITICO, 
and DISTRICT TITLE INSURANCE COMPANY, jointly and severally, 
in the sum of $100, 000.00. 

T.V.T. CORPORATION 
By /s/ Jack Tendler 
President 
/s/ Jack Tendler 


/s/ Gabriel Villeneuve 


/s/ Elizabeth Guhring 
Elizabeth Guhring 


James Mitchell Jones 

Alfred Bernstein 
Attorneys for Plaintiffs 
406 Southern Building 
Washington, D. C. 

JURY TRIAL DEMANDED 


[Certificate Of Service] 


[Filed February 4, 1957] 


ANSWER OF DEFENDANTS, LAWRENCE A. SINCLITICO 
AND DISTRICT TITLE INSURANCE COMPANY TO PLAIN- 
TIFFS’ AMENDED COMPLAINT 
FIRST DEFENSE 
The Amended Complaint, and each Count thereof, fails to state 


a claim upon which relief may be granted against these defendants. 


y! 
SECOND DEFENSE 
In Civil Action No. 1856-54 in this Honorable Court, said 
plaintiffs' agent, Max Tendler, asserted the same claim and demand 
against the defendant, District Title Insurance Company, which is 
asserted in this action, and by the judgment of the Court entered in 
said action on, to wit, June 28, 1954, the same was dismissed, with- 
out prejudice, and by reason thereof defendant, District Title Insurance 
Company, and defendant, Lawrence A. Sinclitico, its employee, state 
said demand and claim is res judicata. 


THIRD DEFENSE 

Upon information and belief, these defendants state that the 
plaintiffs' agent, Max Tendler, asserted the same claim and demand 
against the defendant, District Title Insurance Company which is asser- 

ted in this action, and by the judgment of the Court in said action, 
which was affirmed by the United States Court of Appeals for the Dis- 
trict of Columbia the validity of an agreement of settlement and com- 
promise with the defendants, Nick and Helen Basiliko was upheld. By 
reason of said agreement of compromise and the affirmance thereof by 
the United States District Court for the District of Columbia, and the 
United States Court of Appeals for the District of Columbia Circuit, 
the plaintiffs are estopped and precluded from maintaining this suit. 


FOURTH DEFENSE 
The cause of action asserted herein by the plaintiffs has accrued 
more than three years from the filing of this action, and the same is 
barred by Section 12-201 of the District of Columbia Code (1951). 


FIFTH DEFENSE 
These defendants allege that the plaintiffs knew of the filing and 
pendency of Civil Action No. 1856-54, as aforesaid, and, notwith- 
standing their knowledge thereof, failed to take any action to assert any 
claims therein. Therefore, the plaintiffs are barred by laches and 


estoppel from maintaining this suit. 
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SIXTH DEFENSE 

1. These defendants admit that this Court has jurisdiction. 

They admit the allegations of said paragraph with reference to their 
citizenship and residence, and demand proof as to all other allegations 
of said paragraph. 

COUNT ONE 

2. These defendants are without sufficient information or know- 
ledge to form a belief as to the allegations of said paragraph and accor- 
dingly deny the same. 

9 3. These defendants are without sufficient information or know- 
ledge to form a belief as to the allegations of said paragraph and accor- 
dingly deny the same. 

4. The allegations of said paragraph are denied. 

9. These defendants admit that they examined and insured the 
title to the property in said paragraph mentioned, and made settlement 
thereof, not for the plaintiffs, however, but for one Max Tendler. The 
remaining allegations of said paragraph are denied. 

6. These defendants deny the allegations of said paragraph inso- 
far as they relate to them. They are without sufficient information or 
knowledge to form a belief as to the remaining allegations of said para- 
graph and accordingly deny the same. 

7. These defendants deny the allegations of said paragraph inso- 
far as they relate to them. They are without sufficient information or 
knowledge to form a belief as to the remaining allegations of said para- 
graph and accordingly deny the same. 

8. The allegations of said paragraph are denied. 

COUNT TWO 

1. These defendants are advised that they are not required to 
answer the allegations of said paragraph. 

2. The allegations of said paragraph are denied. 


BRANDENBURG & BRANDENBURG 
By /s/ Martin R. Fain 
Attorneys for Defendants, 
| District Title Insurance Company 
[Certificate of Service] and Lawrence A. Sinclitico. 
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[Filed February 4, 1957] 


ANSWER OF DEFENDANTS, NICK BASILIKO AND 
HELEN RBASILIKO TO PLAINTIFFS’ AMENDED 
COMPLAINT 


Come now the defendants, Nick and Helen Basiliko, and for 
answer to plaintiffs' amended complaint, state as follows: 

1. These defendants admit the jurisdiction of this Court. 

2. These defendants admit that they were at one time owners of 
the real properties herein concerned, and aver that on the dates alleged, 
February and March, 1953, said defendant, Nick Basiliko, was the 
equitable owner thereof by virtue of contract to purchase the same 
Supported by good and valid consideration, and upon which he was ob- 
ligated to pay the then owner and seller the agreed purchase price 
therefor. 

3. These defendants deny that they, or any agent having any 
authority to bind them, made any material malicious misrepresentation 
to plaintiffs or to any of them, and further deny that any misrepresen- 
tations of any kind or character whatsoever were made to plaintiffs. 
Said defendants further deny that plaintiffs, nor any of them, at any time 
relied upon any statements alleged by plaintiffs in tha r complaint, but 
that on the contrary, plaintiffs' agent, an officer, director and stock- 
holder of plaintiff, T.V.T. Corporation, made an independent and 
personal investigation of every particular upon which plaintiffs now 
claim prior to acquiring title to the property of these defendants. 

4. These defendants deny each and every other material allegation 
herein asserted as to them not hereinbefore answered. 

SECOND DEFENSE 

Come now the defendants, Nick and Helen Basiliko, and for 
further defense to plaintiffs’ amended complaint and aver that plain- 
tiffs' cause of action, if any, accrued more than three years prior to 
institution of this action is accordingly barred by the Statute of Limi- 
tations. 
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THIRD DEFENSE 

Come now the defendants, Nick and Helen Basiliko, and for further 
defense to plaintiffs’ amended complaint and aver that some or all of the 
parties plaintiff herein are improper parties to this action, and that the 
said plaintiffs should be obliged to elect such as are proper herein, and 
dismiss this action as to others. 

Defendants avers in this connection, that they at no time sold, 
conveyed, deed to, or contracted to sell, convey or deed the property 
designated herein as the portland property to any of the plaintiffs in this 
action, and that said defendants' only dealings with any of the plaintiffs 
herein was to sell and convey the property herein designated as the 
Hermitage property to plaintiff, T. V. T. Corporation. 

Presumably, plaintiffs, Tendler and Villeneuve, are officers, 
directors, or stockholders of T. V. T. Corporation, and if so, defendants 
aver that they have no interest or standing in this proceeding. 


FOURTH DEFENSE 
These defendants aver that they plaintiffs herein are precluded 


from any recovery herein by estoppel and/or laches. 


FIFTH DEFENSE 
For further defense to plaintiffs’ complaint herein, these defen- 
dants aver that all dealings in any way affecting any claim asserted by 
any of the plaintiffs herein which were had by these defendants were had 
with plaintiffs' agent, one Max Tendler, a member of the bar of this 
Court, who therein acted both as attorney, counsel, agent, and as an 
officer, stockholder and director of plaintiff, T.V.T. Corporation, and 
as attorney, counsel and agent for the remaining plaintiffs. Subsequent 
to such dealings these defendants aver that with the knowledge of these 
12 plaintiffs, their agent and attorney, stockholder and director of 
T.V.T. Corporation, instituted Civil Action No. 1856-54, in this Court 
naming some of these same defendants, and seeking the same relief as 
is now sought as to the Portland property. In settlement of that afore- 


said Civil Action, the Portland property was reconveyed to these 





11 
defendants, and that action was dismissed with prejudice. An appeal 
was taken from the same, and upon such appeal the judgment of dis- 
missal was affirmed. 

Full an adequate opportunity was afforded plaintiffs, through their 
agent to appear in and become party to the aforesaid Civil Action, which 
however, they failed to do. 

These defendants accordingly aver that this action is res judicata. 

WHITEFORD, HART, CARMODY & WILSON, 


By /s/ Harry L. Ryan, Jr. 
815 - 15th Street, N. W. 
Washington, D. C. 

Attorneys for Defendants, Basiliko. 


[Certificate of Service] 


[Filed February 13, 1957] 


ANSWER OF DEFENDANTS, JAMES L. DIXON, 
JEANE DIXON AND CRAGIN DONALDSON, TO PLAINTIFFS' 
AMENDED COMPLAINT 


FIRST DEFEN SE 
The Amended Complaint, and each Count thereof, fails to state a 
claim upon which relief may be granted against these defendants. 


SECON D DEFENSE 

In Civil Action No. 1855-54 in this Honorable Court, said plain- 
tiffs' agent, Max Tendler, asserted the same claim and demand against 
the defendants, James L. Dixon, Jeane Dixon and Cragin Donaldson, 
which is asserted in this action, and by the judgment of the Court enter- 
ed in said action, the same was dismissed, with prejudice, and by 
reason thereof defendants, James L. Dixon, Jeane Dixon and Cragin 
Donaldson, state said demand and claim is res judicata. 
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THIRD DEFENSE 
Upon information and belief, these defendants state that the 
plaintiffs' agent, Max Tendler, asserted the same claim and demand 
against the defendants, James L. Dixon, Jeane Dixon and Cragin 
Donaldson, which is ass2rted in this action, and by the judgment of the 
Court in said action, which was affirmed by the United States Court of 
Appeals for the District of Columbia the validity of an agreement of 
settlement and compromise with the defendants, Nick and Helen 
Basiliko was upheld. By reason of said agreement of compromise and 
the affirmance thereof by the United States District Court for the Dis- 
trict of Columbia and the United States Court of Appeals for the District 
of Columbia Circuit, the plaintiffs are estopped and precluded from 
maintaining this suit. 
FOURTH DEFENSE 
The cause of action asserted herein by the plaintiffs has accrued 
more than three years from the filing of this action, and the same is 
barred by Section 12-201 of the District of Columbia Code (1951). 


_ FIFTH DEFENSE 
These defendants allege that the plaintiffs knew of the filing and 
pendency of Civil Action No. 1856-54, as aforesaid, and notwithstanding 


their knowledge thereof, failed to take any action to assert any claims 
therein. Therefore, the plaintiffs are barred by laches and estoppel 
from maintaining this suit. 

SIXTH DEFENSE 

1. These defendants admit that this Court has jurisdiction. 

They admit the allegations of said paragraph with reference to their 
citizenship and residence, and demand proof as to all other allegations 
of said paragraph. 

2. These defendants admit that they were at one time agents for 
the owners of the real properties herein concerned, and aver that on the 
dates alleged, February and March, 1953, said defendant, Nick 
Basiliko, was the equitable owner thereof by virtue of contract to pur-. 
chase the same supported by good and valid consideration, and upon 
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which he was obligated to pay the then owner and seller the agreed pur- 
chase price therefor. 

15 3. These defendants deny that they made any material malicious 
misrepresentations to plaintiffs or to any of them, and further deny that 
any misrepresentations of any kind or character whatsoever were made 
to plaintiffs. Said defendants further deny that plaintiffs, nor any of 
them, at any time relied upon any statements alleged by plaintiffs in 
their complaint, but that on the contrary, plaintiffs' agent, an officer, 
director and stockholder of plaintiff, T. V.T. Corporation, made an 
independent and personal investigation of every particular upon which 
plaintiffs now claim prior to acquiring title to the property of these 
defendants. 

4. These defendants deny each and every other material allegation 
herein asserted as to them not hereinbefore anaswered. 


SEVENTH DEFENSE 

Come now the defendants, James L. Dixon, Jeane Dixon and 
Cragin Donaldson, and for further defense to plaintiffs’ amended com- 
plaint and aver that some or all of the parties plaintiff herein are im- 
proper parties to this action, and that the said plaintiffs should be ob- 
liged to elect such as are proper herein, and dismiss this action as to 
others. 

Presumably, plaintiffs, Tendler and Villeneuve, are officers, 


directors, or stockholders of T. V.T. Corporation, and if so, defen- 


dants aver that they have no interest or standing in this proceeding. 


EIGHTH DEFENSE 

For further defense to plaintiffs' complaint herein, these defen- 
dants aver that all dealings in any way affecting any claim asserted by 
any of the plaintiffs herein which were had by these defendants were 
had with plaintiffs' agent, one Max Tendler, a member of the bar of this 
Court, who therein acted both as attorney, counsel agent, and as an 
officer, stockholder and director of plaintiff, T.V.T. Corporation, and 

as attorney, counsel and agent for the remaining plaintiffs. 
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Subsequent to such dealings these defendants aver that with the know- 
ledge of these plaintiffs, their agent and attorney, stockholder and dir- 
ector of T. V.T. Corporation, instituted Civil Action No. 1856-54, in 
this Court naming some of these same defendants, and seeking the 
same relief as is now sought as to the Portland property. Said Civil 
Action was settled, by payment of Two Thousand Dollars ($2, 000. 00) 
to the aforementioned Max Tendler, and that Action was dismissed 
with prejudice. 

DONOHUE & KAUFMANN 


By /s/ F. Joseph Donohue 
Attorneys for Defendants, 
Dixon et al, 503 D Street, N. W., 
Washington 1, D. C. 


[Certificate of Service] 


Bt [Filed February 25, 1957] 
MOTION FOR SUMMARY JUDGMENT, 
DISMISSING PLAINTIFFS' COMPLAINT 

Come now the defendants, Nick and Helen Basiliko, and move the 
Court to grant a Summary judgment, dismissing plaintiffs' complaint as 
to said defendants, and for grounds thereof, aver as follows: 

1. There is no genuine issue as to any material fact. 

2. These defendants are entitled to a judgment of dismissal as 
a matter of law. 

3. The plaintiffs herein, at no time had any dealings whatsoever 
directly with these defendants, but were in all such dealings represented 
by one Max Tendler, as their agent or attorney, the said Max Tendler, 
being a member of the bar of this Court, and at all times material here- 
to an officer, stockholder and director of plaintiff, T. V.T. Corporation. 

4. This action is barred by laches and estoppel. 

9. This action is barred by the Statute of Limitations. 


20 


15 
6. This action is res judicata. 
7. For other reasons apparent from the record. 
WHITEFORD, HART, CARMODY & WILSON 


By /s/ Harry L. Ryan, Jr. 
Attorneys for Defendnts, Basiliko. 
* * * * 


[Identical Motions for Summary Judgment by District Title 
Insurance Company and Lawrence A. Sinclitico, R. 18, and 
defendants James L. Dixon and Jeane Dixon and Cragin. 
Donaldson, R. 19. | 


[Filed March 25, 1957] 


SUMMARY JUDGMENT 
DISMISSING PLAINTIFFS' COMPLAINT 
AS TO DEFENDANTS, NICK AND HELEN BASILIKO 


wpa ol ae rar a see tt a te mae aba pt FSIS er a EE rE a cere eect 


This matter having come before the Court upon the motion of 
defendants, Nick and Helen Basiliko, for a summary judgment dis- 
missing plaintiffs" complaint as to them, points and authorities in 
support thereof, plaintiffs' opposition thereto, and argument of counsel 
for said parties, and having been duly considered by the Court, it is 
this 25th day of March, 1957, 

ORDERED, That summary judgment dismissing plaintiffs’ 
complaint as to defendants, Nick and Helen Basiliko, be and the same 
hereby is entered, and said defendants recover of plaintiffs their costs 
herein, and it further appearing that nothing further herein requires ad- 
judication by the Court as to these defendants, this judgment is final. 


/s/ Matthew F. McGuire 
aa | ci Oy Cc: © een 


[Certificate Of Service] 
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23 [Filed April 24, 1957] ; 
NOTICE OF APPEAL 
Notice is hereby given this 24th day of April, 1957, that Plain- : 


tiffs hereby appeals to the United States Court of Appeals for the Dis- 
trict of Columbia from the judgments of this Court entered on the 25th 
and 25th days of March, 1957, in favor of Defendants against said 
Plaintiffs. 

/s/ Elizabeth Guhring 


Attorney for Plaintiffs 
821 Fifteenth Street, N. W. 


Donohue & Kaufmann 
203 D Street, N. W. 


Whiteford, Hart, Carmody & Wilson 
815 - 15th Street, N. W. 


Brandenburg & Brandenburg 
719 - 15th Street, N. W. 
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United States Court of ig “7 
FOR THE DISTRICT OF COLUMBIA omnbtag ea 


No. 13,915 
T. V. T. Corporation, Jack TENDLER, GABRIEL VILLENEUVE, 
Appellants 
v. 


Nick Basmixo, Heten Basmrxo, James L. Drxon and 
Jeane Drxon trading as James L. Dixon & Company, 
Cracixn Donaipson, Lawrence A. Srycuitico, Disteict 
Trtte Insurance ComPany, 

Appellees 


Appeal from the United States District Court 
for the District of Columbia 


Harry L. Ryan, Jz., 
Attorney for Appellees, Nick Basiliko and 
Helen Basiliko 
815 15th Street, N.W., 
Washington, D. C. 


F. JosePH Donoxve, 

JosepH A. KaurmMann, 
Attorneys for Appellees, James L. Dixon, 
Jeane Dixon and Cragin Donaldson 

503 D Street, N.W., 

Washington, D. C. 


THomas 8. Jackson, 

Rosert M. Gray, 

Masti R. Far, 
Attorneys for Appellees, Lawrence A. Sinclitico ~ 
and District Title Insurance Company 

719 15th Street, N.W., 

Washington, D. C. 
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No. 13,915 


QUESTIONS PRESENTED 


Can the action of the District Court in granting three 
Motions for Summary Judgment dismissing appellants’ 
Amended Complaint, be set aside, absent any record on 
appeal of appellants’ opposition to those Motions, or of 
the proceedings before the District Court on argument 
of the Motions? 


Can the action of the District Court in granting three 
Motions for Summary Judgment dismissing appellants’ 
Amended Complaint, be set aside, when records in that 
Court relied upon and pleaded in appellees answers, es- 
tablished beyond question that appellees had personal 
knowledge of the matters set forth in their Amended 
Complaint, but failed to institute action thereon within 
three (3) years from the happenings alleged? 


Is this action barred under either the doctrine of res 
judicata or estoppel by judgment when with the knowl- 
edge of appellants, a prior action, involving the same 
complaints was instituted by their agent, an attorney 
and member of the bar of this Court, and also a co- 
officer, co-director and co-stockholder with these appel- 
lants, which prior action was pursued to a final conclu- 
sion? 


INDEX 


SUMMARY OF ARGUMENT 
ARGUMENT: 
I. Insufficiency of Record on Appeal. 


II. The Statute of Limitations Bars Appellants’ 
Cause of Action 


III. Appellants’ Cause of Action is Hither Res 
Judicata or Barred by Estoppel of Judg- 


CONCLUSION 
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In THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,915 
T. V. T. Corporation, Jack TENDLER, GABRIEL VILLENEUVE, 
Appellants 


v. 


Nick Basmixo, Heren Basitrxo, James L. Drxon and 
Jeane Drxon trading as James L. Dixon & Company, 
Cracin DonaLpson, Lawrence A. Sxuvcuitico, District 
Titte Insurance Company, 

Appellees 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


APPELLEES’ COUNTERSTATEMENT OF CASE 


On May 1, 1954, Max Tendler, not a party to this ac- 
tion, but as plaintiff therein, sued the District Title In- 
surance Company, Nick Basiliko, Helen Basiliko, James 
L. Dixon and Jeane Dixon, trading as James L. Dixon & 
Company, appellees herein, as defendants in Civil Action 
No. 1856-54, in the United States District Court for the 
District of Columbia. Promptly thereafter, Max Tendler 
filed an amended complaint in said Civil Action No. 
1856-54. 


Max Tendler, plaintiff in that action is the brother of 
Jack Tendler, plaintiff-appellant in this action, and is also 
a member of the bar of this Court, and was then an 
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officer, stockholder, director and admitted agent of 
T. V. T. Corporation, appellant herein. 


On June 28, 1954, the United States District Court for 
the District of Columbia in Civil Action No. 1856-54 dis- 
missed the amended complaint filed therein against the 
District Title Insurance Company, without prejudice. On 
January 10, 1955, Max Tendler again sued the District 
Title Insurance Company, in the United States District 
Court for the District of Columbia, in Civil Action No. 
113-55, alleging, in substance, the same matters as were 
alleged in Civil Action No. 1856-54. Civil Action No. 
113-55 is still pending in the United States District Court 
for the District of Columbia. 


Civil Action No. 4476-56 in the United States District 
Court, from which this appeal is taken, was filed on No- 
vember 20, 1956. The trial court granted a Motion to 
Dismiss or, in the alternative, to Strike the Original 
Complaint, and on January 23, 1957, the Amended Com- 
plaint was filed by appellants, plaintiffs below. (Appel- 
lants’ Appendix 1-6). Appellees thereafter filed Answers 
to the Amended Complaint (Appellants’ Appendix 7-14) 
and alleged as one common defense the statute of limita- 
tions, and as to some appellees herein, the defense that 
said action was barred by the final judgment in Civil 
Action No. 1856-54, which had been affirmed on appeal to 
this Court. 


Appellees filed Motions for Summary Judgment, dis- 
missing plaintiffs’ Amended Complaint, which were 
granted by the District Court and upon which it entered 
three separate final judgments on the 25th and 26th days 
of March, 1957. (Appellants’ Appendix 1415). One 
notice of appeal was filed to all judgments on April 24, 
1957. (Appellants’ Appendix 16). 


The record designated by appellants for their appeal 
to this Court failed to include any pleading in opposition 
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to appellees’ Motions for Summary Judgments, any 
transcript or report of the proceedings before the Court 
below, any agreed statement of proceedings upon argu- 
ment upon the Motions, or for that matter any recita- 
tion whatsoever upon which the reasons for the action 
of the Court below can be disputed herein. 


As is shown from the answers of the appellees herein, 
each relied at least in part upon the determination of 
Civil Action No. 1856-54, as being dispositive of this 
action, and the proceedings in Civil Action No. 1856-54, 
were finally determined and concluded by this Court in 
Tendler v. Basiliko, 97 U.S. App. D. C. 357, 231 F. 2d 516. 
The present appellants, as plaintiffs below, sought to 
obtain the same relief as Max Tendler did in Civil Action 
Nos. 1856-54 and 113-55. There is identity in the subject 
matter of all of the Complaints filed in the various pro- 
ceedings. The only difference worthy of comment is that 
in Civil Action No. 1856-54 and Civil Action No. 113-55, 
Max Tendler represented to the Court that he was acting 
for himself, whereas in Civil Action No. 4476-56, the 
appellants allege that Max Tendler was acting as their 
agent. 


In the record however in Civil Action No. 1856-54 
are the depositions of appellants, Jack Tendler and Ga- 
briel Villeneuve, in which they unequivocally stated under 
oath that they were fully versed with all of the negotia- 
tions undertaken by Max Tendler, but wanted nothing to 
do with the acquisition of the Portland Building, as in 
their opinions it was a bad deal. They had such knowl- 
edge prior to April 1953. They loaned money to Max 
Tendler to effect his purchase of the property and he 
hadn’t then paid them back. In all of the Complaints 
filed the alleged misconduct of the Title Company and 
its settlement clerk resulted from the settlement of the 
real estate transaction which took place in early April, 
1953. (Appellants’ Appendix 3). 
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The trial court had before it, when it heard the argu- 
ment on the Motions for Summary Judgment, the full 
record of Civil Actions Nos. 1856-54, 113-55 and 4476-56, 
and it was brought to the attention of the Court that in 
Civil Action No. 1856-54 the depositions of Jack Tendler 
and Gabriel Villeneuve above referred to, were taken on 
December 1, 1954, and December 6, 1954, respectively. 
Those depositions further disclosed that the individual 
appellants herein were officers, directors and stockholders 
of the T. V. T. Corporation, together with Max Tendler. 
They also disclosed that Jack Tendler and Gabriel Vil- 
leneuve had actual knowledge of most, if not all material 
matters alleged in the Complaints filed in Civil Action 
No. 4476-56, when they transpired, and not until July 15, 
1954, and until the Spring of 1956, as they alleged in 
their Complaint. Therefore, when the trial court granted 
appellees’ Motions for Summary Judgment dismissing 
appellants’ Complaint, it had before it a record which 
unequivocally showed that the alleged wrongs took place 
in early April 1953, and that this action was filed below 
on November 20, 1956. Without any conflict therefore, the 
action was begun more than three years from the date the 
cause of action accrued. The trial court also had the 
individual appellants’ testimony under oath, taken in Civil 
Action No. 1856-54, from which it obviously concluded 
that the statute of limitations had run, or that this action 
was barred by the judgment in Civil Action No. 1856-54, 
and that there were no material or genuine issues of fact, 
and that the granting of the Motions for Summary Judg- 
ment was proper. 


SUMMARY OF ARGUMENT 


‘These appellees contend (1) that the record in this ap- 
peal is insufficient to overcome the presumption of validity 
of the trial court’s judgment; and (2) that the statute 
of limitations bars the appellants’ cause of action; or (3) 
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that the judgment affirmed by this Court in the prior 
Civil Action barred the present action. 


ARGUMENT 
I 
Insufficiency of Record on Appeal 


The judgment of the trial court is presumed valid. 
Fraser v. Doing, 76 U. S. App. D. C. 111, 130 F. 2d 617; 
Baltimore & P. R. Co. v. Siath Presby. Church, 91 U. 8S. 
127, 23 L. ed 260; Bechtel v. U. S., 101 U. S. 597, 25 L. ed 
1019, and the burden of proving reversible error is on 
the appellants. Junghans v. Junghans, 72 App. D. C. 
129, 112 F. 2d 212. Thus it is necessary for the appellants 
to show this Court from the record brought before it that 
the trial court erred. Earle v. Myers, 207 U. S. 244, 52 
L. ed 191. Also see Commissioner v. Schwarz, decided by 
this Court May 2, 1957, Case No. 13644. 


Appellees submit that the record herein, being wholly 
lacking as to what proceedings were had before the trial 
court when it granted the Motions for Summary Judg- 
ment is insufficient to justify any action but an affirmance, 
of the judgments dismissing appellants’ Amended Com- 
plaint. 

II 


The Statute of Limitations Bars Appellants’ 
Cause of Action 


Appellants sought damages from these appellees in 
their Complaint filed in the United States District Court 
for the District of Columbia. The original Complaint was 
filed more than three years from the time the cause of 
action accrued, although it is not included in the record 
herein. An Amended Complaint was filed January 23, 
1957. (Appellants’ Appendix 2-6). Section 12-201 of the 
District of Columbia Code (1951) bars the action. Munter 
v. Lankford, 98 U. S. App. D. C. 116, 232 F. 2d 373; Poole 
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v. Terminix Co. of Md. & Wash., 91 U. S. App. D. C. 287, 
200 F. 2d 746; District-Florida Corp. v. Penny, et al., 62 
App. D. C. 268, 66 F. 2d 794. Appellants contend in this 
appeal that they did not have knowledge of the alleged 
wrongful conduct of appellees until the Spring of 1956, 
and since fraud is alleged, knowledge of their agent would 
not be imputed to them as principals. This contention of 
appellants appeared also in their unsworn Amended Com- 
plaint (Appellants’ Appendix 4) but the trial Court had 
the record in Civil Action No. 1856-54 before it when it 
granted the Motions for Summary Judgment which dis- 
closed in appellants’ sworn depositions taken in December, 
1954, that appellants then had actual knowledge of the 
transactions of which they now complain. Obviously, if 
appellants had actual knowledge it becomes unnecessary 
to even reach the question of whether or not there was 
any imputation of knowledge through their now claimed 
agent, Max Tendler. In this posture of the case before 
it, the trial court was clearly correct in granting the 
Motions for Summary Judgment. On the face of the 
record before it, the Statute of Limitations had run 
and there was no genuine issue of fact existing which 
would have precluded summary judgment. Indeed the 
spirit of Rule 56 of the Federal Rules of Civil Procedure 
would have been violated if the Court had ruled other- 
wise. Reynolds v. Needle, 77 U. S. App. D. C. 53, 132 
F. 2d 161; Rohner v. Union Pacific R. R. Co., 225 F. 2d 
272; Calvin v. Rafferty, 94 U. S. App. D. C. 60, 214 F. 
2d 230. 


It 


eas Cause of Action is Either Res Judicata 
or Barred by Estoppel of Judgment 


As appellees have heretofore pointed out, all of them 
relied in some manner upon the effect of the prior de- 
termination of Tendler v. Basiliko, et al., Civil Action No. 
1856-54, in the District Court in which plaintiffs’ Com- 
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plaint had been dismissed, and the propriety of which 
dismissal was affirmed by this Court in 97 U. S. App. 
D. C. 357, 231 F. 2d 516. The Court below not only had 
the right to consider the record in that case, but would 
be bound by the matters finally adjudicated therein. 


The record in that case, namely, appellants’ depositions 
established a sufficient basis for dismissal of this action 
solely upon the grounds of the Statute of Limitations 
as above submitted. However the record in that case went 
further and established a still additional ground. 


The record in that case showed that the action was 
therein instituted by Max Tendler, as the claimed prin- 
cipal to the same transactions also complained of in this 
action, and that the said Max Tendler was at all times 
pertinent, a member of the bar, an officer, director, stock- 
holder and agent of appellant, T. V. T. Corporation. In 
addition thereto the remaining appellants in this action, 
Jack Tendler and Gabriel Villeneuve, disclaimed in that 
action any right to ownership in the Portland Building 
therein involved, and emphatically stated they wanted 
nothing to do with it; but out of blood relationship as to 
Jack Tendler, and friendship as to Gabriel Villeneuve, 
they had loaned Max Tendler money with which to effect 
his own purchase of the same. 


The record below, as well as in this Court in the prior 
ease, further shows that in September, 1954, appellees, 
Basiliko, for their complete protection endeavored to have 
T. V. T. Corporation added as an indispensable party 
thereto, but that since the record before the Court dis- 
closed no justification therefor, the Court refused to add 
T. V. T. Corporation, and this was certainly consistent 
with appellants, Jack Tendler and Gabriel Villeneuve’s 
later sworn testimony that only Max Tendler was in- 
volved. 
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Under these circumstances appellees urge that this 
action is barred by Civil Action No. 1856-54, under the 
doctrine of either res judicata or of estoppel by judg- 
ment. 


Appellees believe that the judgment of dismissal with 
prejudice of Civil Action No. 1856-54, since it involved 
the same matters and claims herein asserted was clearly 
within the pronouncement of the Supreme Court of the 
United States in Southern Pacific R. Co. v. United States, 
168 U. S. 1, wherein it was stated: 


“The general principle announced in numerous 
cases is that a right, question, or fact distinctly put 
in issue, and directly determined by a court of com- 
petent jurisdiction, as a ground of recovery, cannot 
be disputed in a subsequent suit between the same 
parties or their privies; and even if the second suit 
is for a different cause of action, the right, question 
or fact once so determined must, as between the 
same parties or their privies, be taken as conclu- 
sively established, so long as the judgment in the 
first suit remains unmodified.” 


The first suit clearly involved the title of Max Tendler 
to the Portland Building, and of his acquisition of it. 
Max Tendler was clearly in privity with these appellants, 
as an attorney, agent, brother of one, friend of another, 
and as a co-officer, co-director and co-stockholder of the 
third. 


As to estoppel by judgment, all of the appellants herein 
were fully aware of the transactions of their agent which 
culminated in his purchase of the building for they so 
testified. They knew of his suit since they appeared with 
their counsel and testified therein. Any interest which 
they may have accordingly had is now estopped by the 
judgment in that case, even though they were not parties 
to the action. Washington Gas Light Co. v. District of 
Columbia, 161 U. S. 316; Oklahoma v. Texas 256 U. S. 70; 
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Chesapeake Beach Rwy. Co. v. Hupp Automotive Co. 48 
App. D. C. 123. 


CONCLUSION 


In conclusion appellees assert that the Summary Judg- 
ments dismissing the Amended Complaint of appellants 
should be affirmed since appellants’ record herein can 
support no grounds for reversal, while such record to- 
gether with such additions thereto as the Court below 
could and presumably did judicially notice, clearly estab- 
lishes the propriety of that Court’s action. 
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Washington, D. C. 
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